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The Power of a State to Tax Land within its Boundaries 
the "Exclusive Jurisdiction" over which has been Granted 
to Another State. — That certain territory should be within the 
boundaries of one State and yet within the *; exclusive jurisdic- 
tion " of another State is the remarkable situation provided for in 
the compact of 1833 between New York and New Jersey, which 
settled a long standing dispute between them as to their boundary 
in the Hudson River and New York Bay. By the first article the 
boundary line was fixed in the middle of the river and bay. By the 
third article, New York was expressly awarded exclusive jurisdiction 
over all the waters, and over the land under the waters from the line 
to low water mark on the New Jersey side. By a following section 
of the same article New Jersey was given the exclusive right of 
property in the same land under water. The recent case of Central 
J?. R. 0/ New Jersey v. Mayor &c, 0/ Jersey City (N. J. 1903) 
56 Atl. 239, involves the construction of the compact as bearing 
upon the right of a New Jersey municipality to assess taxes upon 
land below the low water mark on the New Jersey side. 

If it be laid down that a tax is a demand of sovereignty, the 
issue must be as to which State is the sovereign here. Does the 
fixing of the boundary line and the award of the exclusive right of 
property in this land to New Jersey necessarily carry with it the im- 
plication of sovereignty incident to territorial limits, so as to ex- 
clude a claim that there was vested in New. York, by the grant of 
exclusive jurisdiction, anything more than powers of port regulation 
as distinguished from a sovereign jurisdiction? The Supreme 
Court of New Jersey has answered this question in the affirmative. 
The claim of both States, prior to the agreement of 1833, was 
of sovereignty and it was the insistence upon this claim by New 
Jersey that eventually brought about the compact. It is significant 
that the question of territorial limits is first dealt with, the boun- 
dary line fixed, and the definition of jurisdiction then made second- 
ary or exceptional. Then follows the clause confirming the exclu- 
sive property right in New Jersey. This would seem to leave it 
fairly open to inference that the intention was to grant to New Jer- 
sey her claim of sovereignty over the land. 

But sovereignty, in its largest and most comprehensive sense, 
means supreme, absolute, uncontrollable powers, — the absolute 
right to govern. Story on Const. Sec. 208. It must be admitted 
that the whole compact leaves less than this in the State of New 
Jersey. Yet it is difficult to see how what seems to be the grant of 
sovereignty made to that State in the initial article of the compact, 
confirmed by the property clause in article three, is entirely eaten 
away by the exceptions in favor of New York as to jurisdiction. 
There can certainly be no presumption that the power to tax real 
property within the limits of the State has been abandoned by New 
Jersey, without clear words expressive of an intent to do so. 
Cooley on Taxation, p. 70. That power must remain in New 
Jersey if it is to be exercised at all, for New York cannot tax real 
property without her territorial limits, Cooley on Taxation, p. 55, 
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and it would seem improbable that the commissioners who framed 
the compact had in mind the exemption of this land from all tax- 
ation. In the absence of a more exact definition of what was con- 
ceded to New York by the words "exclusive jurisdiction," it is 
suggested that the grant in derogation of the sovereignty, given 
prima facie to New Jersey, is a servitude, to be strictly construed. 
Hall, International Law (4th ed.) p. 166. 

The position of the New Jersey court is supported by the 
opinions in the two important adjudications of the treaty, dealing 
with other questions arising under it. State v. Babcock (1862) 30 
N. J. L. 29; The People v. Central R. R. of New Jersey (1870) 42 
N. Y. 283. There is an express disavowal of sovereignty in the 
New York case. Mr. Justice Elmer, one of the New Jersey com- 
missioners who drew up the treaty, in his opinion in State v. Bab- 
cock, clearly defines the jurisdiction as a limited one, saying that 
there was left " to New York what was thought to be quite as 
much a burden as a privilege, the exclusive jurisdiction over offences 
in or upon the waters outside of the low water mark. " Some sup- 
port for the opposite view is to be found in dicta in The Norma 
(1887) 32 Fed. 411. But these cases do not go to decide the 
specific question here, which presents a new phase of the compact. 
It is perhaps worthy of note that New York has never attempted to 
assert the sovereign power of taxation over the land in question. 



The Apportionment of Stock Dividends Between the Life Ten- 
ant and Remainderman. — Where a testator wills stock to A for life 
remainder to B, and makes no specific provision for stock dividends, 
it becomes important to determine whether these are to be treated 
as income or capital. Three cases may arise: (a) where the com- 
pany declares a stock dividend against capital invested in corporate 
property before or at the testator's death, (b) where stock dividends 
are declared against cash profits, (c) where they are declared 
against property of the corporation purchased in whole or in part 
by profits earned after the testator's death. All such dividends, ac- 
cording to the U. S. Supreme Court, which follows Massachusetts, 
are capital and go to the remainderman. Gibbon v. Mahon (1889) 
136 U. S. 549. The Supreme Court of Illinois has recently ap- 
proved this broad rule. De Koven v. De Koven (1903) 68 N. E. 
930. Its reasoning in brief was that income is the payment of 
profits to the stockholder, and that by a stock dividend nothing is 
paid to him ; that after such a dividend is declared the stockholder 
has merely the evidence of addition to corporate capital, and has 
received nothing more than he had before, the old and new stock 
together representing the same interest in the company that the old 
stock represented, and that this interest which the stockholder has 
in the company is what is meant by capital. 

Though this is a sound analysis of the economic nature of a 
stock dividend the conclusion that such dividends in all of the above 
situations should go to the remainderman would not seem to follow. 



